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{impact on the level of social services are
severe by any recent budgetary standards.

On the tax side, the President proposes €Xx-
tending the present $18 billion tax cut, plus
another $10 billlon cut in personal and cor-
porate taxes effective July 1, 1976—all con=
ditional on appropriate cuts In projected
spending. His proposed increases in payroll
taxes, effective next Jan. 1, will offset nearly
$8 billion (at annual rates) of the additional
$10 billion. .

The combined tax and spending changes
in the Ford budget would add up- to a with-
ering fiscal drag on economic expansion dur-
ing fiscal 1977. The high-employment sur-
plus would rise by $19 billion for the fiscal
year, with the restrictlve pressure growing
sharply and steadily during calendar 1977.

That the Congress will fully accept either
the restrictive economic policy or the Spar-
tan social policy implicit in Mr. Ford’s budget
is highly unlikely. True, no spending spree
is in prospect. But & reasonable working as-~
sumption is that the pulling and hauling on
the budget will bring spending up to about
$410 billion for fiscal 1977. And after another
noisy struggle, a further extension of the
present $18 billion cut seems to be a good
bet. .

This policy projection implies little fiscal
constriction until after the election. But even
if spending winds up at $410 billion, fiscal
policy will tighten in fiscal 1977. The tighten-
ing would be very modest if the proposed
income and payroll tax changes are not eh-
acted. But if the payroll tax cuts are ac-
cepted while the added income tax cuts are
rejected, the net result would be an $11 bil-
lion restrictive impact on a 1977 economy
still operating far below reasonable target
levels.

Monetary policy, after a year of puzzles
and surprises, is even more difficult to sketch
into the mosaic of the 1976 outlook. But a
reasonable person, with fingers crossed, could
assume that the Federal Reserve would not
overreact to a strengthening recovery unless
the inflation outlook suddenly darkens. In
other words, a monetary policy that produces
a mild rather than sharp rise In Interest.
rates is a reasonable projection. This im-
plies that short-term rates, after some fur-
ther easlng, will move up only moderately
as the year progresses. Long-term rates aré
not likely to rise untit later in the year, and
then only after giving some further ‘ground
in the next few months, especially in the
mortgage area.

Given eonly moderately accommodative
fiscal and monetary polioy for 1976, where do
Perry and I find the expansionary strength
to support & forecast of 7% real GNP growth?
Primarily in a more upbeat view of consump-
tton and business capltal spending (and, in
the accompanying year-over-year advance of
$25 billion in inventory investment) than
most forecasters are projecting.

The sparkling performance of corporate
profits will be the chief spur and lubricant
for the revival of business. fixed investment.
Productivity advances and rising sales
should generate a one-third rise In after-
tax profits in 1976 on top of a striking jump
during 1975. From 1975's first quarter to
1976’s fourth, they should rise from $60 bil-
jlon to over $100 billlon at annual rates.

In a little longer—and “quality-cor-

. rected”—perspective, the profits boom is

even more impressive. After inventory valua-"

tion adjustment (IVA)—that is, allowing for

inventory replacement at current prices—.
profits in 1976 will be holf again as high as

in 1974. This will go a long way toward re-

storing corporate profitability, which had hit
a postwar low of 81% of corporate product
(in 1974.

Led by the profit surge, internal cash flow
this year will reach historically high levels
relative to business fixed investment. Add
10 this the Incentive of a more generous in-

vestment credit and the abllity to draw on
reinvigorated capital markets, and upward
revisions of capital spending plans should be
the order of the day. They are not yet re-
flected in plant and equipment surveys and
capital appropristions. But the sensitive in-
dex of.capital goods orders has been rising
tmpressively since April. An “optimistic-
realistic” expectation for this year,1san 11%
tise in business fixed investment. Barring
unexpected setbacks in the consumer sector,
this advance should eccelerate during 1976
and into 1977 and become a primary driving
force for expansion.

FOUR PLUSES

The rise in consumer spending that started
after the first quarter of 1975, stimulated
first by tax reductions and then by rising
payrolls, will continue during 1978 in re-
sponse to (1) a continued rise in real dis-
posable income as employment rises and
wage gains outpace the inflation in living
costs, (2) an improved consumer buying
mood as buying power grows
of layoffs recedes, (3) stock market advances
and the rising backlog of demand for durable
goods and (4) strengthened consumer
ligquidity growing out of a $100 billlon-plus
rise in consumers’ ligquld assets for 1975, to-
gether with only modest increases.in instal-
ment debt. A rise of 11.6% in overall con-
sumption—with autos and other durables as
the star performers—is in the cards.

Housing at 1.5 miilion starts, a modgrately
declining net export. palance, and a lack-
luster government sector—especlally at the
state-local level—round out the 1976 pros-
pects. It all adds up to a 1976 GNP advance
of $196 billion, to a total of $1,695 billion
(using the new Commerce Department GNP
benchmarks) . For the first time in four years
and only the second time since 1968, more
than half of the advance will represent a
real gain, less than half, inflation.

Infiation will continue to moderate in 1976.
Wwith a good 19756 nharvest in hand and average
crude oil prices scheduled to come down
moderately, neither food nor fuel should ad
materially to the rate of inflation this year.
And although rising demand will generate
some added pressures on raw materials pri
and on price margins, the moderate pace\pof
recovery In the industrial world in 10%
coupled with pervasive slack in the U.S. econ
omy, should hold these pressures In chec]
this year. Thus the crux of the matter is the
behavior of wage costs.

With 41% million workers involved in major

wage negotiations this year, the outcome will
pe crucial in determining price performance
in 1976 and the later "70s. As & result of. cost-
of-llving escalators, several of the wunlons
involved in the forthcoming negotiations
have enjoyed wage advances conslderably
above the economy-wide average. If the gov-
ernment could influence these negotiations
to set a pattern of moderation, the national
goal of slowing the rate of inflation would be
well served. These settlements would bhe a
logical place to begin a gradual unwinding
of the wage-wage and price-wage spirals. A
reasonable expectation—even assuming that
the big contracts, front-loaded as usual, Will
average 109 in the first year—Is that econ-
omy-wide compensation per manhour will
rise sbout 8% this year.
" Glven the ahatement of food and fuel in-
flation, the modest impaet of demand pres-
sures, and an 8% average pay increase, the
rise in the GNP price deflator this year
should ease to about 53; %, or three points
1ess than last year. .

An inflation rate of less than 6%, coupled
with a 7% advance in real output, is cause
for considerable satisfaction hut no com-
placency. Despite the above-trend gain in
output, the end of the year will still see re-
cession-like levels of unemployment at 7% %;
of capacity utilization rates in manufactur-

and the threat
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ing, et about 80%; and of economic slack,
with actual output still running nearly 8125
pbillion below the economy’s potential (as
mesasured at 5% unemployment).

DEFINING FISCAL RESPONSIBILITY

Congress rightly prides itself on 1ts more
prudent fiscal posture and procedures. But
if the new politics of flscal responsibility,
or austerity, simply leads to budget par-
simony and willy-nilly economic restraint,
its benefits will be swamped by its costs.
Congress should vividly bear in mind that
massive swings toward fiscal restraint in
1959-60 and 1973-74 exacted a huge toll in
lost jobs and output.

To hit the fiscal brakes, as Mr, Ford pro-
poses, when unemployment and economic
slack are still legion and inflation is ebbing
would be fiscally irresponsible. “Fiscal re-
sponsibility” is not synonymous with “fiscal
restraint.” Rather, it calls for an intelligent

- fitting of tax and spending positions to the

needs of the economy. With its new budget
procedures and staff, the Congress is now
equipped to do this. Given the will, it can .
become a major force in effecting a new fiscal
policy of responsible net stimulus In a lag- -
ging or sagging economy, and responsible
net restraint in a prosperous but inflation-
prone economy.

(M. MILLER of Ohio asked and was
given permission to extend his remarks
at this point in the Recorv and to in-
clude extraneous matter.)

[Mr. MILLER of Ohio’s remarks will
appear hereafter in the Extensions of

Remarks.1 - ‘ .
M. MIéEﬁ of Ohilo asked and was
3! rmission to extend his remarks

his point in the Recorp and to In-
lude extraneous matter.)

[Mr. MILLER of Ohio’s remarks will
hereafter in the Extensions of
s. 1

'
i

enla

COMPARISON OF H.R. 10860 AND S. 1

(Mr. KASTENMEIER asked and was
given permission to extend his remarks
at this point in the Recorp and to in-
clude extraneous matter.)

Mr. KASTENMEIER. Mr. Speaker, the
controversy surrounding 8. 1, the bill
pending in the Senate to revise and re-
form the Federal Criminal Code, has, by
now, become apparent to us all. Innu-
merable questions have been raised about
the effect of this legislation on individual
rights, on the availabillly of Govern-
ment information, and on the extent of
Government control over individual
Americans. ~ - )

On November 20, 1975, along with my
colleagues Dox Epwarps and As Mikva, 1
introduced H.R. 10850, the Criminal Law

- Revision and Constitutional Rights Pres-

ervation Act of 1975. We have offered
this measure to provide an alternative to
8. 1. Our bill proposes a revised Criminal
Code which protects the rights of the in-
dividual in our spciety at the same time
it more readily guarantees equality of
treatment for all who come under our
criminal justice system.

gince our introduction of this measure,
there has been considerable interest ex-
pressed by many in and outside of the
Congress in how H.R. 10850 differs from
S. 1. A detailed comparison of the two
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States will never be guaranteed their
freedbm from abuse of the Bill of Rights.
Tom Wicker, on the New York Times
Op-Ed pagg of Sunday, February 22,
expounded dpon this issue quite well in
an article entled “Protecting the Cul-
prits, Punishinfs, the Accusers.” In light
of the points whigh Mr. Wicker raises, it
is most distressity to realize that the
only choice shat Président Ford could of-
fer us is one hetweelt ignorance or fear.
For the benefit of m¥: colleagues, I am
inserting the Wicker aMjcle in the Rgc-
IRD: L
[From the MNe'w York Times\eh. 22, 1976)
TROTECTING 7THE CULPRITS, NISHING THE
ACCUSERS %
{Ey Tom Wicker) § :
One day afser President Ford sen¥ legisla-
tlon to Congress proposing the crimin¥
cecution of Government employees wikg dis-
close certain kinds of classified ]
the Department of Justice annéunced thi} it
would not presecute Richard Helms, B
former Director of Central Intelligence, 18 1
hiis role in a 1871 burglary.

The Helms decision is being defended on %

two grounds-—that there was “insufficlent
evidence” and taat the break-in might have
been within the C.1.A.'s authority. The con-
trast between this judgment and Mr. Ford’s
proposed legislation is nevertheless. atriking
and symbolic of . he instinct for self-preserva«
tion that seems to pervade the Government's
actions, no matier what President or which
party dominates it.

The net effect of Mr. Ford's proposals for
“reforming” the C.I.A.—an effect dramatized
by the Helms ecision—is to! give greater
protection to those known to have abused
their statutory powers, while: proclaiming
that those who cisclosed those dbuses will be
prosecuted as felons if they do it again. The
next time the (LI.A. exceeds its authority,
anyone who “blcws the whistle” in the. pub=
liz interest will be committing a criminal
olfense, while those who perpetrate the abuse
will be protected by enforced secrecy and, in
most cases, will be gulity only 'of violations
of an executive order rather than of the
criminal law. :

They may nct even be gullty of that
limited transgression. For what this Presi-
dent orders today —that, for éxample, the
C.LA. should not open and read your mall—
he or some other President cah revoke to-
morrow, and in secrecy at that, finder pain
of criminal prosezution of anyone who might
make an unauthorized disclosure of this de-
velopment in the collection and evaluation
of information. :

White House briefers contend that it will
Tt be necessary in future for public-spirited
intelligence oflicials who want to prevent
abuses to maks oublic disclosubes. Tnstead,
they argue, such >fficials could make author-
ized complaints o the new oversight board
appointed by the President to ast as a brake
on the CI.A. and other agencies.

Bot there's been a somewhat oversight
hoard—the Farelgn Intelligente Advisory
Board-—since the early 1960’s, Without no-
ticeable effect on massive illegitimate do-
mestic operaticns by the C.I.A. Look what
would happen. rioreover, if in' the future
some CLA. man tonk o complaint about 1=
tegal activities tc the new oversight board:

‘The board, receiving such a complaint, ia
stpposed to recommend to the Aftorney Gen-
eral that he punish or prosecute those in-
voived,

But the Attorney General could decide only
to report the matter to the President.

in that event, sanctlons—if any—would be
decided upon within the executive branch.

The case of Richard Helms tells us a great
denl about the likelhood that an Attorney

General appointed by a President would pros-
ecute rather than turn the matter over to
the Presidéent—who would have an obvious
interest In keeping as secret as possible

have backed down, the 1975 tax rates have
bee 1 extended, gradual rather than abrupt
decontrol of ofl prices 1s In prospect and New
York City has been pulled back from the

abuses carried out by an agency for which he bri:k of bankruptey. : .

was responsible, perhaps by officials he had Eising business and consuraer liguldity,
appointed, and-—witness Richard Nixon—in ebting inflation, accelerating retail salas and
which he himself might be deeply fraplicgted. & 8vrging stock market all contribute to the
It 18 not even certain that the oversight atm.osphere of expansion. ANl told, it is an
board—itself appointed by the President—- encouraging backdrop for reafirming the
would act on complaints of abuses by others buliish forecast of a 7% advance In real
of his appointees. GNP In 1976 that George Perry and I first

At his news conference, Mr. Ford assured VeR ‘ured in 0090'091'-,
us that he would never tolerate abuses by Eut President Ford’s budget and economic

‘intelligence agencies. Even If that fs taken ay DPOLicy Mmessages cast an ominous shadow over

face value, it cannot bind future Presidents— 18t6-1976 and 1977 economic prospects. His
Mr. Ford said he “hoped” only trustworthy Icbr:omic Report resolves all economic doubts
types would be elected, as if hopes were safe- 11t 7avor of subdued expansion in 1976 lest
guards—nor even cover Ford Administration we .gitate the inflationary beast withsln us.
appointees who might misguldely insulate Anc"h}.s budg(;et sets the fiscal dlals to ‘ha'lg
him from knowledge of what was happening 25tern” for 1977. If Congress and the Fuder
in his own house. Res-rve respend with fiscal and monetary re-
If intelligence abuses are to be prevented, stri«':bion this year, recovery could be im-
narrowly defined missions for and limitations Peri’ed next year long before the country
on the agencles involved must be set forth I€8C1es anything resembling full prosperity.
In Iegislation. mnot revocable Presidential 8o the outcome of the Bicentennial battle
guidelines; oversight powers must be firmly of tt:e budget will have profound implications
vested In a Congressional body netther ap- not only for soclal policy but for economic
pointed by nor beholden to the executive Performance. Where are the battle Iines

Lhranch, and capable of influencirg policy drawn for fiscal 19779 Given Increasing budg-

islons not just reviewing them: and the
ght of a public servant, if all else fails, to
%o public disclosure of secret abuses must
Waintained. The Ford proposals fail all
ed tests so thoroughly that they can only
en designed to do so.
ord ‘has contrived, moreover, the
gnyth that the real problem is “the
gle and dangerous exposure of our
ifelligence secrets.” Its purpose is
Mprobrium from the culprits to
their accusery, and the culmination of the
strategy i3 in’ these Kafkaesque “reforms”
that would largéi prevent further disclosure
while doing I1ttl& about what was actually
exposed—not vital'gecrets but the blunders,
abuses and crimes i the CIA.

THE PRESIDENT™, BUDGET IS
THREAT TO TH ONOMY

(Mr. OTTINGER asked
bermission to extend his re
point in ‘the Recorp and to |
traneous matter.) : ;

Mr. OTTINGER. Mr. Spealer, the
dangers posed by the President's dget
pbroposals to the Natlon’s econom¥are
very succinetly and perceptively exs;

rks at this
lude ex-

i

the Council of Economic Advisers under
Presidents Kennedy and Johnson quite
properly observes that—

To hit the fiscal brakes, as Mr. Ford pro-
Dboses, when unemployment and economic
slack are still legion and inflation is ebbing
would be fiscally irresponsible,

He reminds us that attempts as fiscal
restraint during the periods 1959-50 and
1973-T4—exacted a huge toll in lost jobs
and output.

Professor Heller's well-written and
very timely article in the Wall Street of
February 5, 1976, deserves close con-

sideration and attention by us all and 1!
insert it herewith for inclusion in the

RECORD:
FORD'S BUDGET AND THE EcoNOMY
(By Walter W. Heller)

Policy developments of the past few
months have cleared the track for a raespect-
able rate of recovery this year. Interast rates

d was given

etary caution and discipline in Congress and
a conservative but not Neanderthal President
in the White House, one can safely say that
the range of cutcomes is not bounded by
wild election-year spending on one hand and
a $8J blilion cut on the other. Much more .
likel7—giving proper welght to the Presi~
dent’s budget cutting initiatives (and veto
pow¢rs) and the shift toward sobriety-in-
spernding in Congress, both reinforced by the
public’s anti-spending mood-—is s battle
arenn bounded at the upper end by a mainte~
nafice-of-services or hold-the-line budget of
3414 blillion and at the lower end by the
President's $20-billlon-cuthack budget of
$304 billion. )

When the President first proposed his 28-28
program lagt October, he was operating from
a “ciurent services budget” benchmark of
$423 billlon, But after downward revisions
in the light of more atcurate informution
and “congressional increases threatened but
hot passed,” the figure was scaled down to
$414 billion. ‘That is the level of spending
that would be required in fiscal 1977 (start-
ing Oct. 1, 1876) to maintain services and
comiitiments at fiscal 1976 levels. Mr. Ford
wowld whittle $20 billlon off this revised
“current-services budget” by holding social
programs 810.5 billion below prevailing
levels: civilian and military pay, $3.56 billion
below: other defense, $1.5 billion; and “all
other ” $4.5 billion.

A COMPARISON

"ﬁ,
«g Ancther way of looking at the 1977 Jord
1o

oncmy-model budget is to compare it with
: :al” budgetary growth. The 821 billion

ifiare:.se over the fiscal 1976 budget 1s just
h 1€ average increase of the three preced-
ing"Wears. (After factoring in the three
mongis’ hilatus—with ifs own “trangition
quart=, budgst—before fiseal 1977 -begins,
the &:8eable rate of increase comes to only
$17°biilidg.)

Some $1%pillien of the $21 billion increase
repres=nts #e actual growth in defense and
interest cost#; This seems to leave only $6
billlor. for alfipther programs. But, as re-
covery continu#l}, an added 35 billion be-
comes availabléf, through the automatic.
shrinkage of unel loyment cornpensation
and other “cycllcal™ransfer payments. Thus
311 biillon is availd¥le to finance increases
in all sther “non-cye " eivilian programs.
Normi! growth in thess programs, consisting
of & 84 allowaace for ation and 49 real
expanrion, would come%o #31 billion, By
this measure, too, the Ford budget represents
a $20, billion scaling back ¢ ,government pro-
grams$. So both the overall ‘eutback and its
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1
bills has finally been completed. I would -

like to insert that comparison at this
time, notwithstanding the fact that it
exceeds two pages of the Recorp and is
estimated by the Public Printer to cost
$1,644.50.

The citations noted are to S. 1 as it
has been marked up and published as a
committee print dated August 15, 1975.

The material follows:

CompaRISON OF H.R. 10850 anp S. 1
GENERAL DEFINITIONS
(§ 111 in both bills)*

Abet: H.R. 10850 eliminates “encourage”
and “counsel” from the definition of “abet.”

Consent: H.R. 10850 provides that assent
induced by economic coercion does not comn-
stitute ‘“consent.” The result of this change
can be lllustrated by an employer who un-
reasonably compels employees to work under
dangerous conditions by means of threaten-
ing economic retaliation. Under H.R. 10850,
such an employer could not raise the afiirm-
ative defense of consent to an assault charge.

Property: H.R. 10850 specifies that property
does not include information of any sort in
the possession of the United States. This pro-
hibits prosecuting someone under the vari~

out theft offenses when the gist of the act is.

disclosure of government information. If it
is belleved that there should be criminal
penalties for disclosing classified informa-
tion, this change ensures that the only appli-
cable sections will be those specifically de-
signed to deal with such conduct.

War: S. 1 does not define the term “‘war,”
although the Draft Report on 8. 1 indicates
at one point that the term “war” in S. 1
includes both declared and undeclared war
(see p. 242 no. 50). H.R. 10850 defines “war”
as “a state of war declared by Congress pur-
suant to Article I, section of the Constitu-
tion.”

GENERAL PRINCIPLES OF CONSTRUCTION
(§ 112 in both bilis}

S. 1 proposes the general rule that criminal

" statutes are to be strictly construed—that is,

that only conduct clearly prohibited by the

express terms of the statute will be deemed

to be Included in the offense defined by the
statute. )

H.R, 10850 takes the somewhat more lim-
ited approach recommended by the National
Commission on Reform of Federal Criminal
Laws (the “Brown Commission’) that the
provisions of a criminal code should be inter-
preted in accord with the general purposes
of the criminal law as set forth in § 101,
H.R. 10850 directs the court to balance the
need for appropriate sanctions for conduct
which is harmful to society with the need
%o provide fair notice that the conduct is
prohibitd by the criminal law. '

H.R. 10850 also strikes a provision in 8. 1
that & term used in the present tense in-
cludes both the future and past tenses. It
- 11s believed that such a provision may cause
unintended consequences in various sections
of the code,
. COMPLICITY

(Chapter 4 in both bills)

H.R. 10850 and 8. 1 differ significantly in
their treatment of accomplice liability in two
respects,

(1) H.R. 10850 distinguishes between those
persons who knowingly aid or abet a crime
with a “stake in the outcome” and those who
provide assistance but who are indifferent

*All section, chapter and rule references
are to sections, chapters and rules that each
bill proposes to put in Title 18, United States
Code. Thus, § 111 means § 111 of Ttitle 18,
United States Code, as both bills propose it
to read, not to § 111 of present Title 18 or to
§ 111 of elther bill.

v

with respect to the criminal objective. This
distinguishes, for example, between (a) the
look-out man for s bank robbery who is
equally culpable with the others for the rob-
s bery itself (although he never enters the
bank) and (b) the person who sold the rob-
bers the car they used for the getaway,
knowing when he sold the car that it would
be so used. It is belleved that the criminal
law should recognize the commonsense dif-
ference in blameworthiness of the two situ-
ations and provide lesser penalties for the lat«
ter. Present law 1s judge-meade on this point
and prevents a split of authority. The Brown
Commission proposed to distinguish between
accomplices and facilitators. The American
Bar Assoclation also supports the distinction.

(2) S. 1 proposes to retain the rule that a
co-conspirator is llable for all crimes that
are the reasonably foreseeable result of the
conspiracy. This rule was announced by the
Supreme Court in Pinkerton v. United States,
328 U.8. 640 (18486). '

H.R. 10850 follows the recommendation of
the Brown Commission and abolishes the

Pinkerton rule. It provides instead that a

co-conspirator is liable for the offenses of his
assoclates only to the extent that he meets
the normeal requirements for accomplice lia-
bility. The American Bar -Association sup-
ports the abolition of the Pinkerton rule,
stating that by punishing “negligence la-
bility” the ‘rule ‘ég;oes too far,” and “does
not easily admit of rational application.”

APPLICATION AND SCOPE OF BARS AND
DEFENSES

(§ 501 in both bills)

S. 1 provides that to the extent that the

« criminal code covers the general subject mat-

ter of a bar or defense, it precludes any com-~

mon law development by the courts of addi-
tiomal bars or defenses.

IH.R. 10850 provides that unless additional
bars or defenses are expressly precluded by a
particular section of the code, additional bars
or defenses may be developed by the courts
“in the light of reason and experience.”

The significance of this change 1s discussed
in connection with “Exercise of Public Au-
thority” (§ 641 0£8. 1),

TIME LIMITATIONS
(§ 611 in both bills)

8. 1 provides no time limitation for the
commencement of a prosecution for a crime
. punishable by death, a b year limitation for
a felony or a misdemeanor, and a 1 year limi-
tation for an Infraction.

H.R. 10850 provides a 5 year limitation for
any felony, a 2 year limitation for a misde-
meanor, and a 1 year limitation for an in-
fractlon. (H.R. 10850 contains no crimes
punishable by death). .

’ DOUBLE JEOPARDY
(8§ 614-20 in H.R. 10850)

These sections are essentially similar to
thogse proposed by the Brown Commission
and Implement and codify the Constitutional
prohibition against double Jeopardy. S. 1 con-
tains no similar provisions.

There are two situations. First, Federal
prosecution for conduct previously prose-
cuted by a State. The Supreme Court has
sald that this does not constitute double
jeopardy. Abbate v. United States, 3569 U.S.
187 (1969). Sectlon 517 of H.R. 10850 re-

verses this decision and bars subsequent

prosecution,

The second situation is State prosecution
for conduct previscusly prosecuted by the Fed-~
eral government. Section 518 of H.R. 10850
also bars subsequent prosecution in this
circumstante, .

INSANITY DEFENSE
(§ 522 in both bills)

5. 1 abolishes the traditional insanity de-
fense—insanity will only prevent convictlon
if mental disease or defect negates the state

' 88 9 private person.
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of mind required by the offense.’ The Draft
Report on 8.1 (p. 110) cites the example. of
8 “‘madman who believes that he Is squeezing
lemons when he is actually choking his wife.”
According to the Draft Report, the mad-
man would not be guilty of murder, but not
becguse of the defense of insanity. Rather,
he 1s not gullty because he did not know-
Ingly cause the death of another person ns
required by.the crime of murder. .
H.R. 10850 retains the traditional insanity
defense as codified by the American Law In-
stitute’s Model Penal Code § 4.01 (P.O.D.
1962) . Insanity is a defense If, as a result of
mental disease or defect, the defendant ei-
ther lacked substantial capaclity to appre-
clate the criminality of his conduct or was
unable to conform his conduct to the require~
ments of the law. This formulation of the
defense is now widely used throughout the
Federal courts. See United States v. Brawmner,
471 F.2d 969, 979-81 (D.C. Cir. 1972). The
same formulation was recommended by the
Brown Commission and has the support of
the American Bar Assoclation.
EXERCISE OF PUBLIC AUTHORITY
(§§5411in 8. 1) .
S. 1 provides that 1t is a defense to Federal
prosecution that the conduct charged was
required or authorized by law (1) to carry
out the defendant’s authority as a public
servant or as a person acting at the direction
of & public servant, or (2) to make an arrest

This defense 1s available even though the
defendant was mistaken In his beliet, 1f he
reasonably believed that the “factual situa-
tion was such that the conduct charged was
required or authorized as set forth in the
section describing the defense.”

This section of 8. 1, which has come to be
called the «“Ehrlichman defense,” has been
the subject of much criticlsm. While a law
enforcement officer making an arrest, for.
example, should not be subject to criminal
sanctions for conduct authiorized by law, the
formulation of the defense in 8. 1 may lend
1tself to an interpretation that would insu-
late public officials from accountablility for
their actions if they reasonably believed that
their conduct was lawful, even though they
were mistaken, .

Federal courts have not at present ac-
ccepted this kind of defense. Rather than
codifying this kind of defense, H.R. 10850
permits the courts to develop it on a case-
by-case basls “In light of reason and ex-
perlence” - (see discussion of “Application and
Scope of Bars and Defenses” above).

USE OF FORCE TO MAXE AN ARREST
(3 543 in H.R. 10850 and § 541 In &. 1)

S. 1 deals with this subject in its public
authority defense § 541). H.R. 10850, as noted
above, has no general public authority de-
fense; it has & specific provision dealing with
use of force to effect an arrest.

Under both bills, 1t 15 & defense to Federal
prosecution that the force uised was required
by law In order to make an arrest, prevent
an escape from arrest, or prevent an escape
from official detention. '

The bills differ somewhat in thelr treat-
ment of the use of deadly force. Where such
force is used to make an arrest or prevent
an escape from arrest, both .bills reach the
same result——there 1s & defense if the deadly
force was reasonably required under the cir-
cumstances and if the suspect committed an
offense involving the risk of serious bodily
injury or death (including rape and kid-
napping) or if the suspect attempted escaps
by the use of a dangerous weapon. The bills
differ, however, when the deadly force was
used o prevent the escape of someone in
officlal detention. S. 1 permits the defense If
the deadly force was reasonably required
under the circumstances. However, the de-
fense 1s unavailable if the person using the
deadly force knew that the prisoner was
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peing held for a crime other than one in-
volving a_ risk of death, serious bodiiy in-
jury, rape or kidnapping. H.R. 10850 permits
the defense if the deadly force was reasonably
required and if the person who used it knew
that the prisoner was charged with a crime
inveolving &« risk of death, serious bodily in-
jury, rape or kidnapping.

The diffcrence between: the two bills can
be illustra ed by the example of an escaping
prisoner wio is killed by a guard who doesn’é
know whai charge the prisoner is held on.
Under S. i, the guard has a defense if the
deadly force was reasonably necessary. Under
H.R. 1085¢, the guard does not have a de-
fense.

UNLAWFUL ENTRAPMENT
(§513 in H.R. 10850 and §551 in 8. 1)

The SBupreme Court, by divided votes, has
adopted the view that the entrapment de-
fense requires a determination of whether
the defendant was inclined to commit the
crime, apart from the solicitation of the gov-
ernment sgent. If he was, there is no de-
fense. Sece, e.g., United States v. Russell, 411
U.8. 423 (i973). 8. 1 adopts this view.

H.R 10830 adopts the recommendation of
the Brown Commission. Rather than focusing
on the predisposition of the defendant to
commit the crime, H.R. 10850 focuses on the
conduct of the Federal agent. The focus of
the inquiry is whether the agent used meth~
ods of persuasion or inducement that would
lead normally law-ablding citizens to engage
in criminsl activity. The defense 1s treated
primarily as a curb upon improper law en-
forcement technigues, rather than as a test
of the “biameworthiness” ol the particular
defendant.

8. 1 trents entrapment solely as a defense.
H.R. 10850, however, provides the defendant
with the uliernative of raising the issue be-
fore trial as a bar to prosecution. Such an
issue is decided by the judge rather than the
jury. H.R. 10860 provides:that evidence given
in such a pre-trial proceeding is inadmissible
at trial, so this procedureé allows the defend-
ant to ralse the issue of entrapment without
sacrificing his right against self-incriniina-
tion. :

Under hoth S. 1 and H.R. 10850, entrap~
ment must be disproved by the prosecution
beyond a reasonable doubt if there is evi-
dence in the case which might support a
reasonable helief as to ifs existence. In 8. 1,
Rule 25.1 of the Federal Rules of Criminal
Procedure mandates this result for all de-
fenses. H.R. 10850 reaches a similar result n
Rule 25.1 of the Federal Rules of Criminal
Procedure. However, it also includes specific
language in § 513 because there is no cor-
responding section desling with burdens of
proof for hars to prosecution.

FFICIAT, MISSTATEMENT OF LAW
{3 552 in H.R. 10850 and § 551 In S. 1)

5. 1 provides that it #s an affirmative de-
tense thst the defendant acted in accord
with an afficial, written interpretation of the
ljaw issued by the head of a government
agency charged with responsibility for ad-
ministration of such law.

H.R. 10850 eliminates this provision out of
concern for its possible :abuse and out of a
belief that the courts must have the ultl-
mate responsibility for determining the law.

CRIMINAL ATTEMPT ’
‘51001 in both bills) 3

8. 1 provides that a person is gullty of a
attemps 'f he engages in conduct which, In
tact, amounts to more than mere preparation
for, and that indicates his intent to complete,
the comniission of the crime. i

H.R. 10850 adopts the formulation that the
ronduct must be a substantial siep towards
commission of the crime. The difference 1s
one of elnphasis but reflects a two-fold in-
tent. One part is the desire to permit the
couris to develop further the basic interpre-
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tation of the.offense. The other part is to re-
quire an act falling closer to a completed
offense than to mere preparation.

8. 1 provides that legal or factual imposal-
bility is not a defense to criminal attempt.
H.R. 10850 does not so provide, but leaves it
to the courts to declde whether legal or
factual impossibility should be a defense to
criminal attempt. In certain circumstances,
such a defense seems to be nécessary and in
the best interests of justice..For example, a
defendant is charged with attempt to receive
stolen property. The property is not actually
stolen, even though the defendant believes it
to be. In such a case, the court held that the
impossibility defense required a finding of
not gullty. United States v. Hair, 356 F. Bupp.

339 (D.DC. 1973).

CRIMINAL CONSPIRACY
(§ 1002 in both bills)

A conspiracy s not complete unul one
of the couspirators engages In an overt act.
The purpose of the overt act requirement
is to manifest that the cansplracy ls at work
and is “neither & project still resting solely
in the minds of the conspirators nor a fully
complete operation no longer in existence.”
Yates v. United States, 354 U.3, 208, 334
(1957). H.R. 10850 requires that the overt

‘act “substantially tend to effect” the crim-

inal objective. S. 1 merely requires that the
act be done with intent to effect such ob-
Jective.

Both bills provide that. it is an affirmative
defense to a charge of criminal conspiracy
that the defendant withdrew from the con-
spirgey. H.R. 10850 requires that the de-
fendant prove that he, in fact, did with-
draw. 8. | goes further and requires that the
defendant prevent the commission of every
crime that was an object of the conspiracy.

8. 1 provides that it is not a defense to a
charge of criminal conspiracy that one or
more of the persons with whom the defend-

ant allegedly conspired has been acguitted.

H.R. 10850 delétes this langusge and per-
mits the courts to deal with particular situ-
ations on a case-by-case basii., A conspiracy
requires that at least one other person par-
ticipate in the agreement. If only two per-
sons are charged with conspiracy and one is
acquitted, how can the other be convicted?

CRIMINAL SOLICITATION
(§1003 in 8. 1*

S. 1 provides that a person is guilty of an
offense if, intending that snother person
commit a crime, he “commancds, entreats, in-
duces or otherwise endeavors to persuade
such other person to engage in such con=-
duct.’” '

H.R. 10850 does not provide a solicitation
offense of general applicability. When a crime
has been committed, the solicitor of it will
he liable as an accomplice or facilitator. See
$§ 401-02 In H.R. 10850. When no crime does,
in fact, accur, it would seem that insufficient
harm has occurred to society's interests tc
justify creating a general crime punishing
pure speech. Further, certain crimes within
the code are defined In terms of incitement
to engage In criminal conduct, and the gen-
eral attempt. provision may also be used
(where not expressly made inapplicable) o
reach what would otherwise be solicltation.

INSTIGATING OVERTHROW ORt DESTRUCTION UF

THE GOVERNMENT
(§1103in 8. 1}
This offense in S. 1 incorporates the Smith

Act offenses: (1) inciting overthrow of the
government; (2) organizing, leading or re-

- erulting members for an organization whost

purpose 1s inciting overthrow of the govern-
ment; and (3) active membership In a group
with that purpose.

H.R. 10850 ellminates these offenses. 'Thir
section of 8. 1 may be used to suppress con-
stitutionally protected speech. Its mere exist-
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ence may tend to chill first amendment free-
doms. Under H.R. 10850, persons who ac-
tually engage in conduct directed toward
the forcible overthrow of the government are
subject to prosecution under § 1102 (Armed
Rebellloa or Insurrection) and § 1103 (En-
zaging in Para-Military Activity). Furtber,
certain preparatory acts can be prosecuied
under the general attempt and conspiracy
sections in H.R. 10850,
SABOTAGE
(§ 1111 in both bills)

Both bills require that the destructive 2ot
be done with an intent to impalr, interiere
with, or obstruct the ability of the Unired
States or an associate nation to prepare for
or engase in war or defense activities.

H.R. 10850 confines the applicability of ihils
offense to those instances of greatest harm
t0 the national defense. Tt defines more nar-
rowly than S. 1 the property or production
facilities whose damage is covered by the
sabotage offense. It should be noted that
H.R. 10850 makes damage to the other prop-
erty criminal but subjects it to lesser penal-
ties under other provislons of the criminal
code. L

IMPAIZING MILITARY EFFECTIVENESS
(§ 1112 in S. 1)

This offense 1s a companion to the sabo-
tage offense and differs from it in the scienter
requirement. A person is guilty of this of-
fense if he acts “in reckless disregard of the
risk that his conduct could impair, inter-
fere with or obstruct the ability of the Unit-
ed States or an associate nation to prepare
for or engage in war of defense activities”
(emphssis added). (The sabotage offense re-
quires that he act intentionally. :

H.R. 10850 does not contain this offense
An offense based ou recklessness poses sub-
stantial dangers of abuse against persons en-
gaged In demonstrations and other congtitu-
tionally protected activitles. Given the broad
definition of defence property and facilities
in the sabotage offense cf S. 1, almost any
demonstration entails some risk that damage
to such property could occur.

TMPATRING MILITARY EFFECTIVENESS BY A FALSE
STATEMENT
(§1114 In 8. 1)

Under this section of S. 1, a person is guilty
of an offense if, with intent to aid an enemy
or to harm the United States in time of war,
he communicates (including publishes), in
reckless disregard of its falsity, a statement
of fact concerning conduct of the military
forces of the United States, a civilian or mili-
tary catastrophe, or “any other matter of fact
which, if believed, would be likely to affect
the strategy or tactics of the military forces
of ‘the United States or would be likely to
create general panic or serious disruption.”

HR. 10850 eliminates this offense out of
& concern that i§ would have a chilling ef-
fect on the ability of the news media to
keep the public informed during times of
national crisis.

OBSTRUCTING MILITARY RECRUITMENT OR

INDUCTICN

(51114 in H.R. 10850 and § 1116 in S. 1}

In order to protect mers speech, H.R. 10853
requires that Incitement to evade military
or alternate civillan service must be incite-
ment to immediate unlawiul action. This is
in compliance with the Supreme Court deci-
sion in Brandenburg v. Ohio, 895 U.S 444
(1969) .

INCITING OR AIDING MUTINY, INSUBORDINATICN
OR DESERTION

1§ 1116 in HR. 10850 and §1117 in S. 1)

For the reasons above, H.R. 10850 requires
mcitement to fmmediate unlawful action, in,
this case, mutiny, insubordination, refusal of
duty or desertion.
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H.R. 10850 rquires a specific intent to bring
about mutiny or desertion in order to be
guilty of alding or abetting such offenses.
8. 1 requires only “knowing” aid.

H.R. 10850 also adds a new provision ren-
dering the general accomplice, attempt and
conspiracy offenses inapplicable to this sec-
tion. This will prevent prosecution of con-
duct too far removed from actual harm
to soclety’s interests. Thus, for example, an
attempt to incite desertion Is relatively
meaningless because the completed crime
of incitement does not require that deser-
tion actually occur.

AIDING ESCAPE OF A PRISONER OF WAR OR AN
ENEMY ALIEN

(§ 1116 in H.R. 10850 and § 1118 in 8.'1)

For the reasons ahove, H.R. 108560 requires
that the defendant have a specific intent to
bring about the escape of a prisoner of war
or enemy allen in order to be gullty of alding
or abetting such offense.

Also for the reasons above, H.R. 10850
makes the gerieral accomplice, attempt and
conspiracy offenses inapplicable to this sec-
tion.

Esplonage and Related Offenses

S. 1 contains the following offenses:

§ 1121: Knowing that “national defense
information"” could be used to the prejudice
of the safety or interest of the United States
or to the advantage of a foreign power, the
defendant communicates (including pub-
lishes) such information to a forelgn power;
obtaing or collects such Information “know-
ing that it may be communicated to a foreign
power;” or enters a restricted area for the
same purpose. The offense is a Class A felony
(death penalty) during war or national emer-
. gency or for particular information, and a
Class B felony (30 years) in any other case.

§ 1122: Knowing that “national defense
information” cculd be used to the prejudice
of the safety or interest of the United States
or to the advantage of a forelgn power, the
defendant communicates (including pub-
lishes) such informaticn to a person he
knows is not authcrized to receive it. It is a
Class B felony (30 years) if the information
is “restricted data” (rertaining to atomic
energy), a Class C felony (15 years) during
war or national emergency, and a Class D
felony (7 years) in any otber case.

§ 1123: Someone in authorized possession or
control of national defensz information (e.g.,
a government employee) who recklessly
causes its loss, destruction, theft or coms-
munication to a person not authorized to
receive it; fails to repert such loss, ete.; or
intentionally fails to deliver it on demand to
8 Federal public servant who is authorized to
demand it, is gullty of an offense under sub-
section (1).

Someone with unaeuthorized possession or
control of national defense information (e.g.,
a reporter) who recklessly causes its loss, de-
struction, theft or communication (includ-
ing publication) to another person not au-
thorized to recelve it, or who fails to deliver
it promptly to a Federal public servant en-
titled to receive it, is guilty of an offense un-
der subsection (2). The person need only be
“reckless” with regard- to the fact that the
information 1s national defense information.

The offenses in subsections (1) and (2)
are Class D felonies (7 years).

§ 1124: If a person in authcrized possession
or control of classified information (e.g. a
government employee) or who has obtalned
such information as a result of being or hav-
ing been a Federal public servant, communi.
cates such Information to a person not
authorized to receive it (e.g., a reporter), that
person is gullty cf a Class E felony (3 years).
The person is guilty of a class D felony (7
yvears) if the recipient is the agent of a
forelgn power. . -

The section provides that the recipient of
the information (e.g., a réporter) cannot be

prosecuted as an accomplice or co-conspira-
tor or for solicitation. of this offense.

The section also provides & bar to prosecu-
tion If the information was not lawfully sub-
ject to classification. The provisions of Ex-
ecutive Order 11652, 37 Fed. Reg. 5209 (1972),
would govern whether the information was
properly classified. The court would review
the materials “in camera” (in a closed ses-
sion). The Draft Report on 8. 1 also indicates
(pp. 262-53) that, to the extent possible, the
hearing should be “ex parte”, that is, without
the participation of the defense.

This section further requires that there be
in existence a procedure whereby a govern-
ment employee can obtain administrative re-
view of the propriety of classification.

In addition, in order to initiate a prosecu-
tlon under § 1124, the head of the govern-
ment agency that classified the material and
the Attorney General (or his delegate) must
certify that the classification was proper.

The section is made inapplicable to a com-
munication to Congress made pursuant to a
lawful demanad (e.g., a subpena),.

It should be noted that this section makes
the condtict criminal even if the information
has already been made public by another per-
son., Only if the information has been for-
mally declassified will this section not make
the conduct eriminal.

§1125: A person is gullty of a Class D
felony (7 years) if, being an agent of a for-«
eign power, he obtains or collects classified
information that he is not authorized to re-
ceive. “Foreign power" includes international
organizations, such as the United Natlons,
the International Cotton Institute, the World
Health Organization and others designated
by executive order. See Section 1 of the Inter-
national Organizations Immunities Act, 22
U.S.C. § 288,

§8 1126-27 pertein to registration of for-
eign agents. These provisions are identical to
comparable provisions of H.R. 10850.

§ 1128 provides definitions for the terms
used in the above offenses.

“National defense information’” includes
information not previously made public pur-
suant to authority of Congress or by the
lawful act of a public servant. The informa-
tion must relate to:

(1) the military capability, planning, op-
erations, communications, installations, wea~
ponry, weapons development or research of
the United States;

(2) the intelligence operations activities,
plans, estimates, analyses, sources or meth-
ods of the United States; - ,

(3) intelligence concerning a foreign pow-
er (see discussion of § 1125 above for defl-
nition of foreign power);

(4) communications intelligence iriforma-
tlon or cryptographic information; or

(5) restricted data (pertaining to atomic
energy).

H.R. 10850 contains the following offense:

§ 1121. A person is gullty of an offense if,
with intent that classified national defense
information be used by s foreign nation to
injure the national defense of the United

‘' States, he knowingly communicates such in-

formation directly (thereby excluding publi~
cation} to a forelgn power or agent; obtains
such information in order to communicate
it directly. to a foreign power or agent; or
enters a restricted area for the same pur-
pose. The offense i1s a Class A felony (15
years) In time of declared war, and a Class B

_Ielony (7 years) at any other time.

H.R. 10850 does not contain sections com-
parable to §§1122-25 of 8. 1.

“National defense information” means:

(1) technical detalls of tactical military
operations in time of war;

(2) technical detalls of weaponry;

(3) defensive military contingency plans
in respect of forelgn nations; provided that

such information would be used by a forelgn

power. to injure significantly the national
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defense of the United States and that the
informetion has not previously been made
public in any form.

“Classified” means properly classified, and
misclassification constitutes a defense.

OBSTRUCTING A GOVERNMENT FUNCTION BY
FRAUD
(§13011n8.1)

A person 18 guilty of a Class D felony (7
years) if he “intentionally obstructs or im-
pairs a government function by defrauding
the government in any manner.”

H.R. 10850 eliminates this offense. Since
“government function” and “defrauding”
are nowhere defined in S. 1, this section of
8. 1 fails to- give adequate notice as to pro-
hibited conduct. Accordingly, it grants wide
prosecutorial discretion to harass the press
or government employees for “Impairing”
efficient operations by revealing embarrass-
ing facts about official decision-making.

OBSTRUCTING A GOVERNMENT FUNCTION BY

PHYSICAL INTERFERENCE
(§1302in8. 1)

A person is guilty of a Class A misde-
meanor if he intentionally obstructs or im=~
palrs a government function by means of
physical interference or obstacle.

H.R. 10850 eliminates this offense for many
of the same reasons as. above. By use of
broad and {ll-defined terms, this section in-’
vites abuse of the rights to assoclate and pe-
tition the government. Almost any demon-

" stration necessarily entails some disruption.

Under the culpability provisions of § 302-03
of 8. 1, the defendant must have intended
to eause an obstruction, but he need only
be reckless with regard to the fact that a
government function was thereby disrupted.
Such an offense does not glve adequate
breathing room to First Amendment rights,
HINDERING LAW ENFORCEMENT § 1311
(§ 1311 in both bills)

This section contains the offense commonly
referred to as “obstruction of justice.” The
two bills differ in only one respect. S. 1 pre-
cludes the defense that the record or docu=
ment destroyed, altered, concealed, ete,, was
legally privileged or otherwise inadmissible =
In evidence. H.R. 10850 does not expressly
preclude this defense. The S, 1. provision
overrules Neal v. United States, 102 F. 2d 643
(8th Cir. 1939), cert. denied, 312 U.S. 679
(1941) and may lead to inequitable results
under certaln clrcumstances. The matter is
better left to continued development by the
courts, as HLR. 10850 proposes.

Identical language concerning defense of
privilege or inadmissibillty has been elimi-
nated from section 1325 (Tampering with
Physical Evidence).

Since §§ 1315, 1822, and 1323 require acts
of flight, and attempts to corrupt and to in-
timidate by force, language precluding the
defense of inadmissibility is appropriate and
is found in H.R. 10850.

CRIMINAL CONCEPT
(§ 1331 in both bills)

8. 1 makes criminal contempt a Class B
misdemeanor (6 months). HR. 10850 makes
it a Class C misdemeanor (30 days).

MAKING A FALSE STATEMENT
. (§ 1343 in both bills)

S. 1 makes criminel false, unsworn oral
statements made to a law enforcement officer
during the course of an Investigation. The
opposite result is recommended by the Brown
Commission and the American Bar Assoclia-
tion. H.R. 10850 adopts the Brown Commis-
slon-A.B.A. position.

PROOF OF PERJURY OR FALSE SWEARING

(§ 1347 in H.R. 10850 and § 1345 1n S. 1)

Existing Federal law contalns the so-called
“two-witness rule” as a prerequisite to con=

Approved For Release 2001/09/03 : CIA-RDP77M00144R000800020026-7



Approved For Release 2001/09/03 : CIA-RDP77M00144R000800020026-7

H 1274

viction for perjury. Section 1345(b) (1) of
S. 1 overturns this rule.

H.R. 10850 takes the somewhat more Hm-
ited apprcach recommended by the Brown
Commissicn. It provides in § 1347(b) (1) that
no person can be convicted solely upon the
contradiction of one person. It does not nec-
essarily require two contradictory witnesses,
however. Ona such witness whose testimony
is corroborated by additional evidence, in-
cluding circumstantial evidence, is sufficient.

H.R. 10850 eliminates the provision, found
in 8. 1, that proof of two. Inconsistent state-
ments is yrima focie-evidence of perjury or
false sweaiing.

I"AVESDROPPING
(§ 1621 in both bills)

5. 1 requires thet only one party to a cou-~
versation must consent to the Interception
of a privare oral communication, HR. 10850
reqguires consent by all partlies to the con-
versation, thus making it an offense for one
person swreptitiously to;record his conver-
sation witl another person.

EXTORTION
(§ 1722 in both bills)

By omitting the word  “wrongfully” from
the definition of this offénse, S. 1 overturns
the decision of - the Supreme Court in
United Srates v. Enmons, 410 U.S. 396
{1973). Ses Draft Report on 8. 1 at 644-45.
In that decislon, the Sypreme Court held
that the Hobbs Act extortion provision
could not be applied to labor activities, even
if such suctivities Involved “extortionate”
conduct, ns long as the objectlve of that
conduct was to secure & benefit that legit-
imately cculd have been obtalned through
gollective bargaining. The Court's decision
was based upon its reading of congressional
intent underlylng the Hobbs Act.

H.R. 10650 uses the critical word “wrong-
fully” and preserves the Court’s decision.
While in no way condoning violent or
threatening conduct by labor unions, there
seems to e little reason to extend Federal
jurisdiction to such activity whenever the
United Stites mall is involved or whenever
“the offense in any way or degree affects,
delays or cbstructs interstate or foreign com-
merce or the movement of an article or com-~
modity in interstate or forelgn commerce.”
Further, 8. 1 makes the offense a Class C fel-
ony carrying a maximum of 15 years im-
prisonmert, which seems wholly inappropri-
ate for what may in many instances amount
fo minor acts of property destruction nci-
dent, to st1ike activities.

TRAFFICKING IN AN OPIATE
(§ 1811 in both bills)

5. 1 requires a mandatory minimum sen-
tence of 10 vears for this offense under cer-
taln circumstances and a mandatory mini-
mum senience of 5 years in all other cir-
cumstances. The maximum authorized sen-
tence is 30 years. .

H.R. 10850 prevides a maximum sentence
i 15 years and does not; restrict the discre-
tion of the sentencing court by imposing a
mandator;” minimam sentence.

“RAPFICKING IN DRUGS
(§§ 18:2-13 in H.R. 10850 and § 1812

. of 8. I)

H.R. 10650 makes trafficking In marihuana
& separatz offense and reduces the maxi-
mum autiorized sentence to no more than
one year for the most serious offense spe-
cified, =elilng marihuana to a persen less
than 18 years old. Sale of marihuana to an
edult i1s .ot prohibited under H.R. 10850.

'OSSESSION OF MARTHUANA
{§% 1814 in H.R. 10850 and
£1818 1n 8. 1)

S. 1 punishes simple possesslon of mari-
huana as a Class C misflemeanor (30 days,
$10,000).

CONGRESSIONAL RECORD — HOUSE

H.R. 10850 makes simple possession an in-
fraction, which carries n> prison sentence
and a maximum fine of $100.

USING A WEAPON IN THE COURSE OF A CRIME
{§ 1823 in both bills)

H.R. 10850 changes the grading of the of-
fense by ellminating the mandatory mini-
mum term of 5 years and by eiiminating the
requirement that the term Iimposed under
this section run consecutively with any other
term imposed for the underlying offense.

LEADING A RIOT
(§ 1831 in both bills)

H.R. 10850 incorporates the holding of

. Brandenburg v. Ohio, 385 U.S. 444 (1969),

by requiring that a defendant charged with
inciting a riot must be found to have caused
a riot by incitement to immediate unlawiul
action.

HR. 10850 also ellminates provisions
found in 8. 1 that provide Federal jurisdic-
tion if “movement of a person across a state
or a United States boundary occurs in the
execution or consummation of the offense”
or “the riot obstructs a federal government
function.” Thus, under HR. 10850, Federal
jurisdiction exists over rlots only if the of-
fense is committed within the special juris-
diction of the United States (see § 203 of
H.R. 10850) or if the riot involves persons in
& Federal prison. The jurisdiction under
§ 1833 (Fngaging in a Riot) has been sim-
flarly limited under H.R. 108i0.

DISSEMINATING OBSCENE MATERIAL
(§ 1842 in 8. 1)

H.R. 10850 ellminates this oifense. If there
should he any crime of obscenity at all, it is
best left to the Individual States and is not
preperty a functlon of the Federal Govern-
ment. The resources of Federal law engorce=~
ment eotfiilgers should not be expended on
such activity.

The American Bar Assoclation supports
the position that there should be no Federal
offense of disseminating obscene material. It
supports the provisions of S. 1 that make it
criminal. in a Federal enclave, to disseminate
maeterial to & minor or in a manner affording
no immes-iately effective opporsunity to avoid
exposure to it

CONDUCTING A PROSTITUTION BUSINESS
(§1843in 8. 1)

H.R. 10850 eliminates this df’fense for many
of the same reasons as above. The American
Bar Assoclation supports the deletion of this
provision. -

UDISORDERLY CONDUCT
(§ 1861 In both blls)

H.R. 14850 eliminates provisions that make
it & Federal offense to obstruct vehicular or
pedestrian traffic or the use of a public facil-
ity; to persistently follow a person in a public
place; or to “engage for no lsgitimate pur-
pose In any other conduct ~hat creates a
hazardous or physically offenslve condition.”

FAILIY<G TO OBEY A PUBLIC SAFETY ORUER
($1862in S. 1)

8. 1 provides that a person is guilty of an
infraction (6 days, $1,000) if he disobeys an
order of a public servent to move, disperse or
refrain from specified activity in a particular
place and if the order is, in {act, lawful and
reasonably designed to protect persouns or
property.

H.R. 10850 eliminates this section and con-
tains no comparable offense. A discretionary
provision like § 1862 invites arbitrary and
discriminatory enforcement. 121 addltion, the
section has been critlcized for providing no
guldance as to how to determine the lawful-
ness of the public servant’s order. Further, it
is questionable that there shculd be Federal
jurisdiction whenever the order is that of &
Federal public servant (regardless of the lo-
cation of the offense) or whenever the offense
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does or would obstruct a Federal government
function.

SENTENCING PROVISIONS
1. AUTHORIZED TERMS

S.1 H.R. 10850

- 30d.

No authotized
term of
imprison-
ment.

1 For some class A felony offenses. See discussion of death
penaity below.

AUTHORIZED EXTENDED TERMS FOR DANGEROUS
SPECIAL OFFENDERS

1£2301{b) In H.R. 10850 and §2301(c)

in8.1)

S. 1 provides extended terms for a felony
commitred by ‘“dangerous special offenders”
The extended term may be up to twice the
authorized term or 25 years, whichever is less.

H.R. 10850 slso provides exterded terms
for “dangerous special offenders”. For a Class
A felony, the extended term is no mwore
than 30 years; and for a Class B felony, not
more than 15 years.

Who are “dangerous speclal offenders?”
They fall into 3 categories—vecidivists (re-
peat offenders), “professional” criminals, and
participants in organized criminal acivity.

Recidivists: 8. 1 requires conviesion of 2 or
more felonies committed on different ocom-
sions, af; least one of which resuited in a term
of imprisonment, and at least one of which
oecurred or resulted in imprisonment within
10 years of the current cflfemnse. HR. 10850
shortens the time requirernent to 5 years.

“Professional” criminals’ S. 1 requires that
the current fetony constitutes a part of a
pattern of criminal conduct and that the
defendant either derived a substantial por-
tion of his income from such criminaj
activities or has shown special skill or ability
in such conduct. H.R, 10850 requires that the
defendant must have gained a substantial
portion of his income and shown special skili
or ability.

Participants in organized criminal activity -
Both bills require that the current felony be o
part of a conspiracy with three or more per-
sons to engage in a pattern of criminal con-
duct and that the defendant either exercise
& leadership position or use bribery or force
in the course of such conduct.

MULTIFPLE SENTENCES OF IMPRISONMFNT
(5 2304 in both bills)

5. 1 provides that terms shall run concur-
rently unless the court affirmatively order:
otherwise. If the terms are ordered to run
consecutively, the maximum sggregate term:
may not exceed the maximum authorized
term for an offense one class higher than that
of the most serlous offense of which the de-
fendant was convicted. A consecutive sen-
terice may not be imposed (1) if the offenses
consist of Chapter 10 offerises (attempt, con-
spiracy or solicitation) and another offense
which was the sole object of the attempt,
conspiracy or solicitation; (2) if the offenses
consist of an offense and a lesser offense in-
cluded within it; or (8) I the offenses in-
volve violation of a general prohibition and
a specifie prohibition encompassed within it

H.R. 10850’s provisions are-similar to S. 1's.
However, H.R. 10850 does not in every in-
stance permit aggregation of all offenses to
create a maximum term one class higher
than the most serlous offense for which the
defendant was convicted. A person found
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gullty of 2 or more Class C felonies may be
".sentenced to -the maximum auhorized for a
Class B felony if each offense was committed
as part of a different course of conduct or if
each involved a substantially different crim-
inal objective. Clags D felonies may be stm-
ilarly aggregated to the maximum authorized
for a C felony, and Class A misdemeanors
may be aggregated to the maximum author-
ized for a D felony. No other offenses are
subject to aggregation beyond the maximum
authorized for the most serious offense in-
volved. This approach was recommended by
the Brown Commlission.
4. Probation

S. 1 denies probation to persons convicted
of a Class A felony. H.R. 10850 permits proba-
tion for all offenses.

H.R. 10850 provides a presumption in favor
of probation. Unless the court finds that
there is an undue risk that the defendant
will commit another crime during probation
or that a sentence to probation will unduly

, depreciate the serlousness of the defendant’s
crime or undermine respect for law, the court
must order probation.

S. 1 is neutral with respect to whether pro-
bation should be granted. The court is di-
rected to consider the same factors as it does
in all sentencing decisions under 8. 1: (1)
the nature and circumstances of the offense;
(2} the history of the defendant; (3) pun-
ishment; (4) deterrence; (5) incapacitation;
and (8) rehabilitation.

- TERMS OF PROBATION

S.1(Sec. 2101(b))  H.R. 10850 Sec. 2102

Class A: Not more
than 4 yr; all other
felonies, not more
than 1 yr,

Misdemeanors_ .. Not more than 2 yr_. Not more than 1 yr,

Infraction._.._._. Not more than 1 yr._ Not more than 30 d.

Not less than 1 nor
more than 5 yr.

Felonies........

8. 1 allows the term of probation to be ex~
tended at any time if less than the maximum
authorized term had originally been ime
posed. H.R. 10850 allows an extension only
if o violation of a cendition of probation has
occurred, but allows the imposition of an ad-
ditional term of probation, even if the maxi-
mum had originally been imposed, .

Revocation of Probation. S. 1 does not con-
tain a section giving procedures for revoca=
tion. H.R. 10850 provides full procedures,
identical to those for revocation of parole
(see helow).

5. Parole

Parole Ineligibility. S. 1 authorizes the
court to set a minimum term of imprison-
ment for any felony of up to one-fourth of
the maximum authorized sentence or 10
years, whichever is less. .

H.R. 10850 authorizes a minimum term,
for Class A or B felonies only, of up to one~
third of the prison term gactually imposed.

Criteria. 8. 1 permits parole if the parole

commission is of the opinion that release
at that time would not (1) prevent the
administration of just punishment; (2). un-
dermine the deterrent impact of the sen-
tence; (8) subject the public to an undue
risk of future criminal conduct; (4) deprive
the prisoner of needed rehabilitative treat-
ment; or (5) undermine institutional dis~
cipline. .

H.E. 10850 provides that after the first
year or any minimum term imposed by the
court has been served, the prisoner shall
be released on parole unless there 18 a high
likelihood that he will engage in future crim-
inal conduet, thereby endangering soclety
and creating disrespect for the law,
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N TERMS OF PAROLE h

S, 1 (sec. 3834(h)) H.R. 10850 (sec.
3834(b))
Felonles:
lass A. . Notlessthanlnor  Notlfessthan1nor
more than § yr. more than § yr,
Class B........ SameasclassA..... Not less than 1 nor
more than 3 yr.
Class C..co... Mottessthan inor  Notless than 1 nor
mors than 3yr, more than 2 yr.
Class Duveeeenn Not less than 1'nor  Notiess than ¥4 nor
more than 2 yr. more than 1 yr,
o ClassE.___._. Not less than 14 nor
more than 1 yr.
Misdemeanors:
Class A...._._. Notfessthan3nor  Notlessthan 3 nor
more than 6 mos. more than 6 mos.
Other No parole authorized.. No parole authorized,
misde- .
meanors and
infractions,

6. Granting Parole'
(8§ 3831-33 in both bills)

Interview: Both bills require the parole
commission to grant an interview to the
prisoner unless it i{s waived. H.R. 10850 re-
quires & “knowing and intelligent” walver.

Notice and Opportunity for Representa-
tion: H.R. 10850 requires at least 30 days
prior notice of the interview; S. 1 specifles no
time limit. H.R. 10850 allows the prisoner to
be represented by an attorney and tc have
an attorney appointed if necessary; 8. 1 does
not provide for appointed counsel. H.R., 10850
explicitly requires adeguate opportunity to
consult with counsel prior to the hearing.

Access to Reports: H.R. 10850 requires ac-
cess to materials to be used by the parole
commission at least 30 days prior to the in-
terview; S. 1 provides no time requirement,
Both bills provide that a prisoner shall not

have access to materials contained in the.

presentence investigation which would not
be revealed under Rule 32 of the Federsl

.Rules of Criminal Procedure. H.R, 10850 re-

quires the commission to state on the record
its reasons for non-disclosure. Both bills re-
quire & summary of withheld portions, and
in addition, H.R. 10860 requires the commis-
slon to reveal any reasonably segregable por-~
tion of the exempt material. .

Interview Procedure: H.R. 10850 requires
that the prisoner be present during the ques-
tioning of witnesses, with the right to cross-
examine them. The prisoner may also call
witnesses and prerent evidence on his own
behalf, subject to the commission’s determi-
nation of relevancy.

S. 1 does not specify the hearing proce-
dures,

Record: Both bills require that a full rec-
ord of the interview be maintained and made
available to the prisoner. -

Notification of Determination: Both bills
require that notification of the commission’s
decision be made within 15 working days.
H.R. 10850 requires a detailed statement of
reasons in support of the decision; 8. 1 re-
quires a less detailed explanation. If parole
is denied, 8. 1 requires a rehearing within
1 year {(unless clearly Inappropriate, . in
which instance it shall be held within 2
years). H.R. 10850 requires rehearing within
1 year.

7. Revoking parole
(§ 3835 in both bills)

Initlation of Proceedings: 8. 1 provides thet
the parole commission may issue a warrant
for the arrest of a parolee who Is alleged to
have violated a condltion of his parole. The
parolee is returned to prison pending the
hearing.

H.R. 10850 provides that an arrest warrant
may issue only if the parolee fails to appear
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for a hearing after being ordered to do so or
If he is unlikely to comply with such an order.
Only a parolee who is arrested is reimpris-
oned pending the hearing.

Preliminary Appeargnce: Both bills require
a preliminary hearing to determine if there
is probable cause to believe that the parolee
has violated a condition of parole. H.R.
10850 requires this hearing to be held within
48 hours of arrest; 8. 1 requires that the hear-
ing shall be held without “unnecessary de«

lay.” Under H.R. 10850, no preliminary hear-

Ing 13 necessary If the parolee has been or-
dered to appear rather than arrested. Fur-
ther, under H.R. 10850 an arrested parolee
may only be kept in prison after the pre-
liminary hearing if there is reason to be-
lieve that he will not appear for his final
hearing if relemsed or 1f he constitutes a
danger to himself or others.

8. 1 does not specify the procedures to he
followed at the preliminary appearance. H.R.
10850 requlres full due-process rights, in-
cluding right to counsel, appointed if neces-
sary, cross-examination, presentation of wit-
nesses and evidence, and a full record of the
hearing.

Final Revocation-Hearing Procedure: S, 1
requires the hearing to be held within 60
days of the preliminary appearance; H.R.
10850 reguires the hearing to be held within
80 days of the order to appear or date of
arrest, whichever is later.

H.R. 10850 requires that the hearing may
be waived only if done “knowingly and in-
telligently.” )

Both biils provide for appointed counsel if
necessary. H.R. 10850 explicitly assures the
right to consult with counsel and to examine
evidence to be used at the hearing. S, 1
permits denial. of cross-examination for
“‘good cause.” 8. 1 permits any evidence to
be recelved regardless of its admissibility
under the Federal Rules of Evidence; H.R.
10850 requires that the evidence be lawfully
obtained.

Disposttion: H.R. 10850 requires that the
commission notify the parolee of its decision

“within 14-days of the hearing: S. 1 provides

no time Iimit. H.R. 10850 requires a detailed
statement of reasons for the decision, where-
as 8, 1 requires a more abbreviated statement.
8. 1 provides a contingent term of impris-
onment which the defendant may be ordered
to serve if, prior to violation of a condition
of parole, he had served his entire term.
The contihgent term is 90 days for a felony,
30 days for a Class A misdemeanor. H.R.
10850 contains no comparable provision.

8. Judicial Review of Parole Commission
Determinations

In addition to an administrative appeal to
8 Natlonal Parole Commission, H.R. 10850
explicitly provides for a judicial review of
violation of constitutional rights or of pro-
cedural rights granted by statute or regula-
tion. In addition, H.R. 10850 provides that
the reviewing court may set aside a parole
commission determination 1f it is not sup-
ported by “substantial evidence™ (the stand-
ard used for review of agency adjudications
under the Administrative Procedure Act).

+8, 1 does not authorize judicial review,
although the Draft Report on 8, 1 (p. 1082
n.48) recognizes that violations of constitu-
tlonal rights will he subject to judicial
review. i

9. Revocation of probation

The Supreme Court has held that a revo-
cation of probation must be conducted under
the same procedures as a revocation of pa-
role. Gagnon v. Scarpell, 411 U.S. 778 (1973),

H.R. 10850 provides detailed procedures,
essentially identical to those for revocation
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of parole. 3. i cutiiains 00 comparabie sec-

blon,

19, Appclivie Yevew of seniencug decisions
{§ 13725 in both bills)

8. 1 perzalis the defendant to appeal from
& senteiice for a felony if the sentence ex-
ceeds 1,5 the maximum authorized fine or
term of imprisonment. The government may
appeal if :be fine or term of imprisonment
is less then three-fifths the authorized. An
appellate court has the right to increase
sentence if the government appeals. The
standard of review is “clearly unreasonable.”

H.R. 10650 permits only the defendant to
appeal, and he may do so regardless of the
fractional amount of the maximum author-~
ized sentence which has been lmposed. An
appellate court may not increase the sen-
tence. ‘The standard of review is “excesslve,
having regard for the opportunity of the dis-~
{rict court to cuserve the defendant.”

Under &. 1, & death sentence 1s always sub-
fect to appellate review. H.R. 10850 does not
provide for a death sentence,

H.R. 10850 requires that the sentencing
court give n stavement of its reasons for the
sentence imposed at the time of sentencing.
RB. 1 does not require such a statement.

1i. Death penaity -
(§§ 2401-03 of 8. 1)

8. 1 provides a mandatory death penalty
for treason, sabotage, espionage and murder
if the certain aggravatipg circumstances are
found to exist and if certain mitigating cir-
cumstances are found not to exist.

H.R. 19850 does not authorize the death
penaliy.

INTERCEFLIION OF COMMUNICATIONS
{4§ 3101~09 of S. 1)

§. 3. essentially reenacis ihe provisions of
existing law relating to the use of wiretaps
and other means of electronic surveillance
for law 2nforcement purposes.

H.E. 10850 eliminates these sections, there~
by maklag all wiretaps without prior consent
of all parties to the communication unlaw-
£11. See § 1521 of H.R. 10850 (Eavesdropping).

THMMUNIZATION OF WITNESSES
‘3% 3111-15 in both bills)

3. 1 cacries forward the “use” immunity
provisichs of existing law. As enacted n 1870
in the Organized Crime Control Act, 18 U.8.C.
§5 6001--6005, these provisions have been up-
held against a Fifth Amendment challenge.
Hastigar v. United States, 406 US. 441 (1972).

Adopting the positiéon of the dissenters in
Fastiger thas “use” immunity does not fully
protect Fifth Amendment rights, HR. 10850
provides full “transagtional” immunity. In
addisicn, H.R. 10850 provides that notwith-
standlag & grant of immunity, no person may
be cormapelled to tes}ify to matters which
wowid tend to incriminate the witness.

VIgK OF JUVENILE DELINQUENCY RECORDS
{5 36056 in-both bills)

R, 10€50 provides that 5 years after at-
taining nis majority, if the juvenile hag not
been convicted of any additional felonies
during; that period, all records regarding ju-
veniie proceedings of an individual shall be
destroyed.

. 1 eontains no provisions for destruction
«i juvenile records.

G IRIMINATION OF MENTAL COMPETENCY TO
STAND TRIAL
18 3611 1n both bills)

storion to Determine Competency. Boih
bills allow the prosecution, defense, or court
on 1ts own motion to initiate a hearing to de-
term:ne the defendant’s competency to stand
trial. HR. 10850 exptessly provides for an op-
portunity by counsel to oppose such a hear-
ing.

wramination and, Report: H.R. 10850 al-
jows the defense the right to choose one of
the uwo psychlatrists appointed by the court
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to conduct the examination. #urther, H.R.

10850 provides that the sppoiated psychia-:

trists may not be from the  nstitution to
which the defendant may be sent for treat=
ment if found incompetent.

Both bills provide for a 60 day perlod of
hospitalivation to determine competency.
H.R. 10850 specifies that the place of com~
mitment must be a medical facility, whereas
S. 1 permiits the court to choose a “suitable”
facility.

HR. 19850 requires that the examining
psychiatrists file a detalled, ron-conclusory
report as to their findings. In addition, it
requires that defense counse! be permitied
access to all medical records made in the
course of the examination, together with a
videotape of any staff conference held in the
course of the examination. This requirement
is-a relatively practical and unobtrusive way
to preserve the defendant’s right of confron-
tation and cross-examiveatior of witnesses.
S. 1 containg no comparable provision.

H.R. 10850 requires that the report be filed
within 7 days of the end of the examination
period, whereas S. 1 provides no time lmit.

Hearing Procedures: Both bills are identi-
cal in this respect.

Determination and Disposition: 8. 1 ine
corporates the holding of the Supreme Court
in Jackson v. Indigna, 406 UB. T15 (1972)
but chooses not to deal with the issues lel!
unreselved by the Court. Thus, under S. 1
an accused found presently incompetent €«
stand trial may be committed for a “reason
able period of time” to determine if thef«
is a substantial probability that he will, i
the foreseeable future, attalr the capacity &
stand irial.

The commitment may continue for &
additional “reasonable period of time” 1o
treatment to render the accused componen=
to proceed. If at any time it is determine
that there 1s no substantial probability the:
the defendant will regain sufficient comps -
tency in the foreseeable future, the defenk -
ant 1s subject to the provisions of §36i7
(Hospitalization of a Person Due for Releg:e
but Suffering from Mental Disease or Ds.-
foct). Thus, S. 1 does not deal with the lssp.2
of disposing of pending charges, nor does ¢
set any time limilis on the process.

A.R. 10850 deals with both of these ma'-
ters. For a person charged only with a mi.-
demeanor, after the 60 day Initial examin::-
tion period has expired, he must be releasd
11 he has not attained the capacity to stard
trial. All charges must be dismissed. Such a
person would be subject tc State.civil cori-
mitment proceedings, but Federal jurisdi: -
tion ceases after the charges have been @.:-
missed.

The procedure differs for those charp-~d
with one or more felonies. If, after the 30
day examination period, the court finds that
there 18 s substantial prcbabiiity that +the
defendant may be restored to competency in
the foreseeable future, the court may com-
mit the defendant for wreaiment for a per'ad
not to exceed 8 monihs. After the 6 mor th
pericd, if the defendant reinains incompeteat
to stand trial, then all charges must be €is-
missed and the defendan: released. Rele ise
may be delayed pending transfer tc State
authorities for possible State civil commn:it-
ment proceedings. Unlike S, 1, H.R. IG450
established no Federal civil commitm: nt,
and Federal jurisdiction ceases wupon :is-
missal of all pending charges.
DETTITMINATION OF THE EXISTENCE O} 1INSAR (TY

AT THE TINE CF OFFENSE
(§ 3412 in both bills)

The changes made by H.R. 10850 in the
preceeding section dealin;; with the psyc:ia-
tric examination and renort are applic.ble
to this section as well.

Y1 addition, while H.R. 10850 follows 5. 1
in establishing for the first time in Fecaral
law 3 special verdict of riot guilty by re:zson
of insanity. HR. 10850 rejuires that the fury
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find beyond a reasonable doubt that the de-
fendant has committed the acts .charged
in order to return such a verdict. If the jury
makes no such finding, the appropriate ver-
dict is not guilty.
FEDERAL CIVIL COMMITMENT
(§§ 3613-16 1n 8. 1)

8. 1 provides expanded Federal authority
and responsibility for hospitalization and
treatment of persons found not guilty by rea-
son of insanity and of persons canvicted of
an offerise who are due for release but suf-
fering from mental disease or defect.

H.R. 10850 provides instead for a trans-
fer procedure whereby such persons are re-
ferred to the appropriate officials in the State
of their domicile for possible initiation of
State civil commitment proceedings. There
are essentially three reasons for tiiis change:
(1) doubts about the constitutional basis of
Federal authority to commit persons not
guilty of any Federal offense; (2) questions
of equal protection if the standards for
commitment differ in State and Federal pro-
ceedings; and (3) practical questions associ-
ated with securing appropriate treatment for
persons in need of hospltalization, Including
an absence of necessary Faderal facilities and
& desire for community-based treatment,
which must be done on a local level,

ADMISSIBILITY OF CONFESSIONS AND EYEWITNESS
_TESTIMONY
(§§3713-14in 8. 1)

5. 1 reenacts provisions found originally
enacted in 1968 as part of the Omnibus Crime
Control and Safe Streets Act (P.L. 90-351).
‘The provisions are designed to overrule a
variety of Supreme Court decisions dealing
with the rights of criminal suspects under
the Constitution.

Believing that these sections conflict with
the Counstitution, H.R. 10850 does not carry
them forward.

ADMISSTBILITY OF EVIDENCE IN SENTENCING
PROCEEDINGS

(§ 3716 in 8. 1)

This provision of 8.1, which was original-~
ly enacted In 1970 as part of the Organized
Crime Control Act (18 U.S.C. § 3577), per-
mits the court to consider any evidence, in-
cluding evidence lllegally obtained, in its
sentencing decision.

H.R. 10850 deletes this provision, thereby
leaving to the courts the issue of whether
the exclustonary rule extends to sentencing
proceedings.

EFFECTIVE DATE OF THE LEGISLATION

S. 1 provides that the new criminal code
shall take effect one year after enactment.
Due to the substantial changes that this
act makes In existing iaw and the need for
the courts to have time to prepare for its im~
plementation, includirg devising new jury
instructions, H.R. 10850 extends the period
to three years after enactment.

NEW SECTIONS ADDED BY .R. 10830

Several generic sections have been added
to complete the process of codification of all
crimes that 8. 1 begins. Thus, under H.R.
10860, there would be no offenses with 2
criminal sanction outside of Title 18, United
States Code. It is estimated that under S. 1,
approximately 800 non-Title 18 criminal of-
fenses remain.

The sections added by H.R. 10850 to achieve
this objective are §§ 1304 (Misusing Govern-
mental Authority); 1345 (Information Dis-
closure Offense); 1785 (Prohibited Trade
Practices); 1766 (Solicitation or Acceptance
of an Unlawful Fee); 1862 (Falling to Obey
a Public Safety Order); and 1864 (Regulatory
Procedures Offense).

H.R. 10850 also creates several additionat
offenses not found in 8. 1.

§ 1346 makes it an offense for a non-elected
public servant to make a3 false, fictitious or
frgudulent statement about & matter within
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the jurisdiction of an agency or department
of the United States, if the statement is made
with the specific intent to deceive the pub-
lic. The offense is a Class D felony (2 years).

§ 1704 relates to knowing acts of environ-
mental spoliation in violation of a Federal
statute, rule or regulation. It thereby incor-
porates many non-Title 18 offenses.

§ 1705 makes it an offense to knowingly
cause, create a risk of, or fail to prevent or
stop a “catastrophe”. The term “catastrophe”
is defined as serious bodily injury to 10 or

. more persons or substantial damage to 10 or
more separate habitatlons or structures, or
property loss in excess of $500,000. A com-
parable offense was proposed by the Brown
Commuission. .

§.1738 1s a consumer fraud offense, also
used to incorporate varipous non-Title 18 pro-
visions prohibiting such activity.

CONGRESSMAN GEORGE E. BROWN,
JR. DISCUSSES ENERGY AND NU-
CLEAR POWER

(Mr. HECHLER of West Virginia asked
and was given permission to extend his
remarks at this point in the Recorp and
to include extraneous matter.)

Mr. HECHLER of West Virginia. Mr.
"Speaker, last Friday GEORGE DBROWN,
our colleague from California, delivered
a major speech on nuclear power as &
future energy source. Since this is a toplc
that is of interest to this body, and Mr:
BrownN’s remarks were about the dilemma
facing the policymaker who is concerned
about energy issues, I found this speech
especially illuminating. Personally, I feel
that Mr. Brown has minimized the role
which coal must play in meeting the
Nation’s short-term energy needs. I also
feel that he has overstressed the dif-
ficulties with coal. -

‘While I am certain that many Mem-
bers, on both sides of the nuclear energy
debate, will disagree with at least part
of Mr. BRowN's remarks, I believe that all
parties would agree that the nature of
the dilemma is presented fairly in the
following address:

ENERGY POLICY AND THE FUTURE OF NUCLEAR
POWER: THE POLICYMAKER'S DILEMMA

(Remarks of the Hon. GEorRGE E, BrowN, JR.,
American Association for the Advancement
of Science, Boston, Mass., February 20,
1976}

I very much appreciate the opportunity to
discuss the subject of energy and nuclear
power with the audlience and panelists here
today, and the opportunity to present my
own views about the dilemma an elected of-
ficial faces with this issue.

It's perhaps appropriate that I have no par-
ticular expertise in this subject; I don’t serve
on the main Congressional watchdog com-
mittee, the Joint Committee on Atomic
Energy, and I have previously expressed no
strong views about the good or evil that nu-
clear power can bring. My main political con-
cerns have been the issues of world peace,
social and economic justice, and a vast array
of issues best listed under the heading of
“limits to growth.” I've recently spent a great
deal of my time attempting to deal with
energy and environmental issues in a manner
which I believe would promote the general
welfare of all human beings both at home
and abroad, and in this generation and gen-
erations to come. I have no illusions about
the prospects of achieving substantial change
during my lifetime. Nevertheless, I believe
one must contribute their best efforts to the
struggle, and hope for the achievement of
.some modest progress.

‘With this preamble to my remarks, I'll ad-
dress the subject at hand, energy policy and
nuclear power. I hope to describe the varlous
choices that face a decislon-maker, especlally
an elected official, and through this descrip-
tion place in context the issue of domestlc
nuclear power for the generation of elec-
tricity.

Let me say at the outsetvthat' I feel the
entire development of nuclear energy has

been historically cloaked in excessive secrecy. -

The involvement of informed non-nuclear
energy specialists in the nuclear energy de-
bate 1s an improvement, but is only very
recent. A stlll more recent event has been
the introduction of nuclear energy into elec-
toral politics, and I am glad that thig is
finally happening. Today politicians may be
labeled for their votes on such lssues as re-
search funds for the breeder reactor, export
restrictions on light-water remctors, and the
extension of the Price-Anderson Act, as well
as their votes on taxes and foreign policy.
In addition nearly half the States in the
Union have initiative campaigns underway to
put various types of nuclear issues on the
election ballot. My own State of California
has an initiative measure on this June’s bal-
lot which could, under certain circumstances,
lead to the phase-out of fission energy for
electric power production in the State of
California. No matter what impression you
receive from the rest of my remarks, I think
the ballot initiative and the public debate
are very healthy measures. I think it is long
overdue that the public should he made
more aware of the fundamental values which
are involved in a selection of energy policy
choices, and that both the public and policy
miakers should be forced to think hard about
the alternatives and their consequences.

At this point, if T am before any audience
In Californis, I am confronted by one or
more emotionsal citlzens who say “‘quit beat-
ing around the bush, tell us how you stand
on the nuclear initiative.” So my first dilem-
ma 1s explaining why I have not yet taken
a public stand on this Important -issue.

Perhaps these remarks will suffice as an
answer to my own constituents in California,
if I can persuade enough of them to read
this statement. '

I must say that it's difficult for me and
many others to feel comfortable advocating
any of the available energy supply alterna-
ttves. There are few who wouldn’t admit to
some misgivings about a “full speed ahead”
nuclear poliecy, even though the supposed
promise of an effortless transition to the
post-fossil fuel era might seem tempting. On
the other hand, one would have to be blind
not to see grave problems in “stopping it
dead now™, even in the hope of an eventual
change to a new age of benign energy source.
There are also, of course, many difficulties in
supporting most of the “compromise” posi-
tions, llke mixing nuclear slow-downs with
conservation or more rapid development of
alternative technologles such as hydrogen
fusion.

What I'd like to db is start from a Dbasie,

underlying idea about the origin of the en-
ergy predicament, and try to tell you where
this seems to lead me., This will be as much
in the hope of being corrected and educated
by some of the many energy experts here
as it will be in the intention of tellihg you
anything you haven’'t heard before.

The underlying idea is simply that we have
now bheen forced into choosing among s set
of very nasty alternatives, because of having
followed for a century or more policies of
over-dependence on oil and natural gas,
coupled with massive energy waste and the
foolish abandonment of diversity in main-
taining other sources of energy. Like any
relatively unadaptable blological species, we
will now have a hard time adjusting to the
fundamental change in the conditions under
which we 1live. In our case, this fundamental
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change is the approaching exhaustion of
those energy sources on which we have be-
come overly-dependent.

My feeling about the long-run need to
maintaln diversity and to correct this over-
dependence on any one energy source colors
the rest of what I will say.

“THE NATURE OF THE DILEMMA”

What are some of the elements of the
energy dilemma confronting the policymaker
in the Congress? First are the demand and
supply curves. From a current total energy
demand of about 70 quads we expect to reach
about 150 quads by the year 2000. Domestic
production of oil and natural gas has already
peaked and probably will continue to de-
crease from current levels, even considering
off-shore and Alaskan supplies. The increase
in supply must come from increased imports,
greater use of domestic coal, including pro-
duction of synthetic fuels from -coal, and
nuclear sources. All known exotic sources—
solar, ocean thermal, geothermal, fusion—
are not expected to make s significant net
contribution within this time frame.

‘What can we say about these supply op-
tions? Increased imports at OPEC prices will
bankrupt the U.S. economy, and render us
vulnerable to political blackmall.

Massive increases In coal production will
have massive adverse effects on the environ-
ment at every stage of the fuel cycle, from
mining to combustion, and will require new
capital facilitles currently difficult or im-
possible to obtain. .

Synthetlic fuels from coal, or large scale
oil shale production, again will be environ-
mentally destructive, place huge demands
on capital, and pre-empt scarce water sup-
plies. -

Nuclear plant design and construction is
plagued by huge cost over-runs, lengthen-
ing delays from a variety of causes, an in-
creasingly skeptical climate of public opinion
about plant safety and waste disposal, and
many other problems. ’

If we look at the other side of the coin,
and choose the policy approach of reducing
demand, to ease the pressure on the very
unattractive supply options, we face other
problems.

Voluntary conservation doesn’t_work, or
doesn’t work very well. Compulsory conser-
vation reouires rationing, or mandating of
energy efficiency in transportation, homes
and businesses, together with other forms of
regulation, all politically unattractive in the
absence of an immediate and obvious crisis.
. Conservation by the use of market forces
requires greatly Increased consumer prices
wither by deregulating oil and natural gas
prices, or by a very large consumer tax on
all forms of energy. This is at least as un-
palatable a policy choice as rationing.

Long-range conservation of energy wiil re-
quire investment-in mnew conserving tech-
nologles (again requiring capital in a capital-
scarce market) as well as new designs for
buildings, transportation systems, energy
conversion processes, and the layout of cities.

Even in the best of all possible worlds,
with an ideal mix of short- and long-range
energy supply and demand strategies; chosen
by a perfectly informed and absolutely un-
selfish Congress, there will be traumatic
short-term adjustments required by large
segments of the population. There will be
suffering for some, both economic and phys-
ical, and ohscene profits and greater eco-
nomie power for others.

In an imperfect world, those problems will
bhe accentuated. '

‘These are some of the factors in the policy-
makers dilemmas,

ISSUES OF THE NUCLEAR DEBATE

Let me speak briefly now to some of the
specifics of the nuclear debate. I don't have
too much doubt that the remaining technical
problems of a nuclear powered economy can
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be solved in some fashion. Insuring plant
operating safety may involve more rigid op-
erating procedures and training that we’ve
been used to In non-miiltary operations, but
it seems reasonably pcssible. Reaching an
adequate level of securlty in the over-all
fuel cycle seems a similar challenge. Waste
disposal would require great care in site se-
lection and ralses philosophical problems of
our relation to future generations. However,
I imagine that, in analogy to some of our
past actions in-the industrial age, we could
manage to find both a site at least worth
gambling on, and rationale for our legacy to
the futura. Ejection of nuclear wastes into
the sun 13 always avallable as a last, and
very expensive resort.

I must hurry to add, however, that though
solutions o these problems all seem possible,
they certainly don’t combine to give a de-
sirable poirtrait of an energy system. It's hard
to know the technical details of reactor
emergency cooling systems, or the plasticity
of salt bed deposits. It's not hard to know,
however, that all the elaborate technologles
involved would remove energy production a
glant step further from local control, or even
the understanding of the average citizen.

This, in my mind, is a critical Saw in even
an imagined “safe and secure™ nuclear en-
ergy economy. A nuclear energy system
meshes. most naturally, with a tightly orga-
nized, centralized industrial and political
system, with all the potential for coercive
and authoritarian tendeéncies which these
systems hive historically demonstrated. Add-
ing all the necessary nuclear safeguard and
security “solutions’ together does not present
a picture of the kind of peaceful, stable, and
democratiz world that I and, I think, most
others would like to see; I hope very much
that the public debate on nuclear power will
begin to address this much more general
problem. 'The selection of an energy system
involves questicns more important than some
of the defalled safety miatters on which so
much effcrt has bzen expended so far. I'm
very gratified that the nuclear power issue
has given the public the chance to reflect
on, and vate on, an issue which involves the
kind of long-term orgahization of soclety
which they want.

PROSPECTS FOR ALTERNATIVES TO NUCLEAR
POWER

The ordinary alternatives to nuclear power
do not provide me with mueh comfort. Cer-
tainly many of the derogatory things I've
said about a nuclear economy apply to a coal
economy. Just as one example, when I imag=-
ine the lagacy to future generations of a
massive coal combustion system, with health
effects rezulting from unknown emission
products, and climate effects of ever increas-
ing CO, emissions, it seems just as forbidding
as the nuclear legacy. The organization of a
complex coal powered edergy system will
have many of the same problems of centrali-
mation which I've cited for the nuclear cases.
I could also imigine that if we let our tech=
nocratic tzndencles work their will on some-
thing as appealing as solar energy we would
be able to convert it as well, to a highly
bureaucratized system, overly complicated
and centralized, and far from being in equi-~
librium with natural systems.

As for which energy system is best to bet
on in eccnomic terms, I find myself even
‘more confused than on questions of relative
technological merit or sgfety. Certainly nu-
clear ecoriomics are disappointing to those
‘who hoped for an endles$ source of inexpen-
sive power, but no matter how expensive
nuclear systems become:we need only walt
awhile to find fossil fuel energy even more
dear. It appears to me also that we’ve been
learning lately that cost$ of energy systems
depend most strongly, not on hardware and
simple development and operating costs, but
on a complex of other factors. These may in-
clude the private and public division of In-

direct costs, on regulatory and tax decistons,
and on the role of public grants, loans, and
guarantees in rafsing capital. In estimating
the economics of technologies not yet com-
mercially exploited we then have all the
technlcal and cost uncertainties, plus a great
many related to public policy. What this
comes down to is a feeling that we cannot
gamble on the collective Congressional judg-
ment on the relative merits of photovoltaie
vs. thermal or blological solar converslon, or
on any of the other myriad technological-
economic trade-offs in energy decisions.
Moreover, though the judgment of an ERDA
analyst or the total wisdom of the executive
branch may be somewhat more sophisticated,
the chance of thelr correctly predicting the
optimum energy technology fifty years from
NOW is probably also rather small. Histori-
cally, we have simply not been very effective
in guessing economic and technological
trends in a climate of rapidiy changing cons
ditions.

THE NONREADINESS OF ALTERNATIVE ENERGY
BSOURCES

Am!dst all the unanswered questions, there
is one thing we can unfortunately say with
some certainty. We are not ready for & mas-
sive conversion to a non-nuclear, non-fossil,
alternative energy system. Some of these new
energy technologies may be promising or
even proven totally feastble. Unhappily, how-
ever, in our concentration on the use of in-
expensive gas-and oil, we have lost any sem-
blance of diversity and adaptablility in energy
production as I indicated at the beginning of
my remarks, The systems for manufacturing,
marketing, Installation, maintenance and
consumer education for any of the newer and
more promising energy technologies aimply
do not exist, and will take yesars to evolve.
The channeling of capital for application to
any of the new systems will depend on the
marginal benefits in operating costs, but
these wiil only become apparent in a gradual

sense as operating experience 1s slowly
acquired. ’
THE COMNSERVATION AND ENERGY EFFICIENCY

STRATEGY

Where does all this lead? I've said that I
wouldn’t be surprised 1f all the technical and
safety problems of nuclear power could be
solved, but that I don’t like the looks of the
likely solutions. On the other hand, I obvi~
ously don’t take much comfors in a cosl en-
ergy economy and I see no other supply al-
ternative ready to fill the gap. I've Indicated
before that I see our best immediate step
as that of moving in every way possible to an
energy conserving and energv efficlent life
style. As a key first step we must begin to al-
locate more of our scarce investment re-
sources in this direction. I said that I had a
hard time seeing the future of some energy
supply technologies relative to others—but I
have little trouble in drawing the conclusion
that an energy conservation strategy is far
superior to all of these. It's the one where
the returns, in BTU’s not needed, will be
fastest, far faster than trying to generate
new BTU’'s Irom, undeveloped technologies,
It's also the one where the unfavorable im-
pacts on the social and environmental strue-
ture will be least. Just as important, it's the
one in which the returns on energy invest-
ment, in the form of conservation energy
savings by individual homeowners, tenants
and businessmen, will flow most equitably
through society. Most important of all, it's
the one which will permit the most flexibility
and time to design new energy systems with
the greatest diversity—and may enable us to
think of the decentralized approaches which
1 feel are so vital.

THE NEED TO REESTAEBLISE A SET OF
OPTIONS

Even with my conservation sirategy, I can’t
fool myself that we will not need some new
forms of energy supply, at least in a thirty
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to fifty year period required. for evolution to
a non-petroleum based steady-state energy
economy, 80 I have to face the energy supply
problem, and I have to face the “future of
nuclear power” which lurks in the title of
this symposium.

What I cannot see our nation doing is
abandoning completely the nuclear power
option at this time. I think, as I sald at the
outset, that we have made a serious his-
torical mistake Iin narrowing our ehergy
options to the point we find thern now. It is
very difficult to justify narrowing them fur-
ther. I would like, in say thirty years, to see
us emerge from the current position of hav-
ing to choose among two or three distaste-
ful energy possibilities. Instead, I want to
have a set of choices, which cen suit the
varied needs of particular segments of the
world community, under a ranga of future
conditions which we can't now accurately
predict. In our defense strategy the public
has long accepted the notion that a consider-
able financial investment is justified simply
to preserve a set of options for the future,
and a flexibility in responding to varied
problems. This is done even in the knowl-
edge that many of the options will never
be used. I think our energy strategy is as
importent as our military strategy, and I
would like to see us understand the need
for options in energy policy as well. Looking
for a single will-o~-the-wisp optimum energy
technology is a vain effort, I fear. It may -
also be dangerous, because of our inability
to judge future needs.

Thus, from our current nuclear power de-
ployment, I would like to see us go as slowly
as possible, pushing for energy conservation
and more benign technologies to take up the
slack. I don’t want ntclear development at
a rate which will comfortably satisfy demand,
but instead at a foot-dragging pace which
will force consideration of other options and
enforce conservation. Over-rellance on nu-
clear development can restrict growth of al-
ternatives and I think it is critical that
we avoid that situation.

Further, I hope that our planning and
development for & long-range breeder econ-
omy will all go to waste—in roughly the
same sense that I hope all our alrcraft car-
riers and hardened missile stlos and every
other pilece of mlilitary hardware will be-
come obsolete without ever seeing a moment
of action. I hope we’ll be surprised by the
rapid emergence of the more benign energy
technologles, those within human and -local
community reach, and those which are harm-
less not because they’re guarded by armies
and embedded in concrete, but because they
are inherently safe and . secure. Nonetheless,
I can’t justify to myself a total break with
the nuclear option because I don't have the
foresight to know that the better alterna-
tives will be there when needed. Hopefully,
the use and development of nuclear power
will be a fleeting and half-hearted exercise
of the next twenty years or so, until the
more autractive options are available.

Feeling, however, that we got into this fix
by blndly narrowing options toc greatly in
the last century, I can't advocate actions
which may repeat the. mistake.

So, as with all good dilemmmas, I find no
comfortable solutions. I do console myself
that the dlalectic processes of buman cul-
tural development require that from each
confrontation of thesis and antithesis there
must arise a new and hopefully better,
synthesls. This is the challenge of the nuclear
policy debate.

LEAVE OF ABSENCE

By unanimous consent, leave of ab-
sence was granted to:
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Compromlse Sought onS.1

By John P. MacKenzie

" Washington Pos! Staft Writer

The Senate leadership

called yesterday for a com-
promise on legislation to
revamp U.S. criminal law,
scrapping 13 controversial
proposed provisions that have
caused a deadlock within the
Senate Judiciary Committee.

Majority Leader Mike
Mansfield (D-Mont.) and
Minority Leader ‘Hugh Scott
(R-Pa.), in a joint letter to
Judlclary Committee
members, said the time had
come {o end the long battle
over S. 1, the 799-page law
reform bill, by approving its
_ noncontroversial features.

Under the Mansfield-Scott"

proposal, a new bill would be
introduced without sections on
official government secrets,

insapity, the ‘death penalty,-

obscen ty, 1he nght of self-

defense and other con-

. lroversial subjects that have
‘brought criticism from the
-news media and civil liberties

organizations,

Those subjects would
continue to be governed by
current law without change,
the Senate leaders said,
allowing Congress to clear
“the remaining 90 per cent”’ of
the massive bill that is con-
sidered essential for law
reform.

The noncontroversial

" features include the listing in

one place in the code of federal
laws all the major crimes and
legal defenses, replacing the
current ‘‘hodgepodge’ of
criminal laws with overlap-
ping, conflicting and partly
obsolete provisions.

Scott and Mansfield said the
legislation should receive “a

new number”’ because ‘“‘the
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nﬁmber S.-1 riow serves as a

battle’ cry for both the right .

and the left to oppose its most
objectionable features,”’
causing ‘‘controversy and
pain”’ to senators. .

Their proposal would
prohibit major amendments
in the Judiciary Committee

‘

where the blll has been tled up

for several months, but weuld ,

Vﬁ.

e

b

not preclude attempts to"

amend if on the Senate floor.

Sen. Roman L. Hruska (R-
Neb.) responded immediately

that the proposal was ac-

ceptable to him, There was no -

"immediate response from_

other committee members
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